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Rﬂ?"ﬁ:ﬁ of tlzlc streets by the locomptlivcs. of the 'Long Island
kel c APGSC a proplcm to the municipality. Tralqs trnvr:rgd I
‘»——wﬂvas : venue after 1836 so as to reach the terminal which
vas located in the heart of the city. At first, the Company was
E::CT“W? to use only horses 1n ciflrawing the cars through the
ts of the city. Soon after the line began operating, however,

thc i Ty ' .
authorities decided to allow steam engines to enter the city

o
if their speed was confined to six miles per hour@This arrange-
ment appcm'-:d co be satisfactory until accidents occurred in 1839
| in which two youths were killed. The matter was chen brought
before the Common Council for renewed consideration(9 The

limit was again limited to six miles an hour and it was further
stipulated that the use of locomotives would be prohibited be-
| tween che hours of sunset and sunrise. Also, the engine was to be
equipped with an attachment “calculated to take up any object
or person lying or being upon the said railroad.’’* The train had
10 sound a warning when it approached a crossing and ring a bell
| when traveling berween Clinton and Atlantic Avenues.*

2ldermen determined to place more restrictions on the use of .
sccam locomotives in the center of the community. The speed
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Enn?uqﬁ Couneil.
~ 7 Janhary 16th, 1844,
"The Board mct pursuant to adjournment.
Present—FHis Honor the Mavoi iding : and
Aldermen Van ﬂ'ggeum? 'ﬂzﬁ: i“::;l:,. Cc:r:;l,
Greene, Low, Drigham, Gerald, Smith, Bouton,
Osborne, Bergen, Boerum, Kulsdy. -

The minutes of the lost meeting were read and
“P:Pmﬂdl

The scveral petitions of C. Davis and others, and of
William Cook and 170 othems, requiring the Long
Island Ttail Road Co. to remove the cars and engines
{rom the street to the wharf and ground near the foot
of Atlantic st, and cut through, or tunnel through,
the hill on said st. ; were referred to the Strect Com.
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IN COMMON COUNCIN,] 4
. Broogryy, February 19, 1814,

The fullowing Report snd Urdinance were present-
ed. accepied and luid on the table, and ordered pub-
lished. A. G STEVENS,

Clerk of Comnon Couneil.
On the Petition of Willinin Cook and 170 others,
ta require the Long Island Railroad Company to
remove the Cars and Engines from the street to
the wharf near the foot of Atlantic street, and

Cut through or T'unnel through the hill on said

streel;

The Street Committce, to whom the petition was
referred, Report in favor of granting authority to
the Long Islund Railroad Company toexcavateand
construct, on Atlantic street, a'l'unnel betsveen Boe.
rum and Columbia streets, in this city, under the
anthority and supervision of this Bourd.” The work
to be donc in o good and substantial mannrr, and
within four months from commencement. Al un.
necessury incumbrance to the streetto be prevent.
ed, und on campletion of the Tunncl, all eross streets
to be left free and clear; and all pavements remor-
ed, or streets and their appendages injured, in the
construction of said ‘Tunnel, to be restored and
placed in as gond condition as they were before the
commenes ment of the wark,  Fob. 19 1844,

THOMAS J. GERALD,
P. C. CORNELL, % Committes.
SAMUEL sMITH,

In eennection with the Report of the Strect Com-
mittee in relation to the Tunncling of Atlanlic
street, they present the following Ordinance
The Mayor und Alderinen of the City of Brooklyn,in

Comanon Council convened, do vrdain as jollows :

Ist. 'That the Long Island Railroad Company
be authorised to constritet a Tunnel under Atlan.
tic street for the passage of their ears and locomo.
tive engines, with entrances at each cnd, at the
points and places and in manner and form heroin.
after designated,

2d. Thut the exeavation of Atlantic etrect shall
be made from a point on said street where a line
drawn on the costerly side of Columbia street will
inteiseet suid strret; and that the intersection on
the easterly part of suid strect enmmence at a point
on said streel where a line drawn on the westerly
side ol Boerum street will er.es suid street.

3d.  That the work forming the open approach
to suid Tunnel shull be constructed within and not
cxtend beyond thespaee between Bocrun: and Court
street on the casterly end—and on the westerly end,
between Columbin and Hicks etrect ; and that the
said entrances shall nut exceed fourteen feet in
width between the walls: and that the wallsof said
entrunces shall be constructed of solid and durable
izls. and surmeunted both at the endu and
sides with @ good and sufficicnt copmyr, with aniren
railing thereon, with snitable lamp posts und lamps
on cach side thoreof.

Ath. ‘I'he said Tunnel to be constructed of good:
materiale, the sides with good und =ub-tantial stone
walls, and arched with brick or stone, lud in good
mortar of lime or cement, snd the whole work to be
done in a safe and workimaniike manner.

5th. That the Long Lland Railroad Company
have authority to construet - penings over suid Tune
nel on Atlantie street, for the admizsion of hght, ot
several jo'nts——such openings not o cxeced four
feer in diameter, anel bo constructed with suitable
railing, und surmounted by unps s bt no oprnmg
to be constructed on any of the iutersceting sticets.

6th.  Whenever the suid Company shall have
constructed u Tunnel in wecorance with the fore-
uring scetions, thry shall remaove all the iron rails
and fixtures of the Broaklyn and Jamaica Ruilrond
Compuny between the poinis on suid sircet described
in the third section,

Tth. The suid Long Ieland Railroud Compan
shall be required, on the cumpletion of said Tunnel,
to remeve all their trains of pessinger und buiden
cars, locomutive engines, and other fistures now
used or permmmently fixed on Atlantic street, to a
wharf or wharves adjoining or in the neighbiorhood
of satd stievt. by means of a vingle track; and thut
althe operatinns of suid Company m the lading or
unlading of freight, be conducted beyond the limits
of eaid street.

S, On the approach of every train at the weat.
erly end of tho Tannel on said street, due notics
shall be grven by the ringing of 2 bell placed per-
manently for that purpose; und on the approach to
the said =trect fron the depot or wharf, the sume
notice shall be given of the approach of cuch and
every Lrain, under the penalty of five dollars for
each oinissian.

9th.  On the camnpliance on the part of the Long-
Island Ra.read Company, with ihe provisions of
the forcgoing scctions. and with the provisions of so
much of the kew of this Corpuration pus: ed Novem-
her 2d, 1339, as is ot repealed, they, the said Long
Island Railroad Company, shall beallowed and au.
tharised to use stcam power upon Liceaid road with-
in the city of Brooklyn, and throngh the suid Tun.
nel to their depot beyond the linits of said sticet.
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Fhe Rnilrond Tawnel - !

As tlils question posscsses deep interedt with out
citizens, e hyve thought that the unnexed opinionof
Judge Greenwood, Counsel to thé Corporation, red-
specting the right of the latter to permit the construc-
tion of a tunuel, would prove acceptable to the pub-
lic :

My opinion has been requested < upon the right of
the go‘;l:mon Council to‘:qmnil the Long Island Rail-
rozd Company, or the Brooklyn and Jumaica Rail-
road GCompany, to construct & tunnel through Atlantic
street, for the use o said Companics,  under any cir-
cumstances whatever.”

Tam of opinion that the Common Council have
such right. ~"The object of a strect or highway is the
public convenience in respect lo passage, and the
transportation of goods and merchandize; and this
object is, of course, best accomplished when such
streel or highway is made to afford the grealest

tof such conveni . Itsusc is not confined
to any particular spreics of vehicles. A pavementia
adapted to one kind of conveyance, and a railroad
track to amother. 1f the public accommodation re-
quires or will be promoted by the latter, there can be
no doubt as to the right of the Corporation, where no
Jegislative restriction exists, to permitit to be lyid
down and used. By the churters of these companies
| no streetor lane in Brooklyn can be used for their il
roads without the permi of the Corporation of the
city. ‘This permission, however, being obtained, the
use of the street by railroad cars asone of the means
of public travel or transportation, and in such manner
as not materially 1o ohstruct it as to other modes, or
1 otherwisc to constitute o nuisaneg, is as much a mat-
ter of right as the use of itin Any ather way. Lhis|
is the more true in the present case as the strect in
question was originally laid out and opened with ex-
press reference 1o its tse by the Brooklyn and Jamaica
Railroad Compuny, to whom, for 2 certain consider-
ation, the right to lay down their rails upon it was
given by the Commeon Council. X

We come next to the i liale q proposed
—vwiz: the right of the Common Council to. permit
the construction of a tunnel through th? street. By
the proceedings for opcning a streel the formuer owner
is paid for tI?:appmpe?ntion of hizland. The title to
the soil is still vested in him, it is true, and he may
maintain an action of trespass against any private
person who interferes with it or what is naturally con-
nected with or growing upon it ; but as between him
and the publie, he holds it subject to its use, to the ful-
lest extent to which their convenience may require,
for the purposcs of an eascment. ‘The right of the
public is not confined to its mere surface. "I'ke land
itself may be dug and fashioncd soas to be made the

most subservient to their uccommodation.

The power to construct the street after it is laid
out and opened, to fix and alter its grade, and to reg-
ulate its use, is vested in the Common Council—
The greatest benefit to the public being the chicf end
in view, and tho use of the street by railroad cars
being lawful, if the running of the carson a level
dificrent from that on which other vehicles run, be
mote condacive to the public convenience by exped-
iting the passage of the former, or conslituling less
obstruetion or unnoyance to the latler, or to foot pas-
sengers, I ean see no reason why the Common Coun-
cil do not possess the power in question. A tunnel is
pothing but a particulur mode of adapting a way to
use. E’ﬁiﬂ'r:mnt modes may often be necessary in
cities from those which would be sufficient clsewhere.
It is in effect a part of the grade, exeept that if the
top is covered, there are, us to a portion of the street,
two grades or levels instead of one. 1M the public
will be better accommodated in this manner than they
otherwise would be, there can be no vhjection to it.—
Suppose a greal thoroughfare should hecome erowd-
ed und obstructed by the number of vehicles and
foot passengers passing through it, and the evil could

| bercinedied by different parallcl grades, or could enly
'e BVOINED DY @ SUULLTIANCAN FIGUG Ui IEve 1 auu
ion to that on the surlace, could there be any doul
18 to the power of the Corporation to adopt the
neasures ?

In this ease the tunncl will be appropriated pri:
sipally, if not entirely to that portion of the publ
who hass ar transvort their vroperty in ruil.oad euw

an adaptation of the latlcr 10 & IMErent Kina. >0
long as lhe public convenience is ¢ nsulted and pro-
moted in both cases there isno objection to cither—
The widening of a side-walk would abridge and
prevent the use of a portion of the stroet by carriages,
but it is often done, und is perfectly lawlul where the
aceommodation of the public reguires it.

Tt peeuniary benefit resulis to the railroad com-
a1y f.om the use of the strect or tunnel by their eurs,
i+ m oyjicion. I'he owners of all otier vehicles
which convey passengers or goods for hire—as omni-
b ssey, stages, cabs and carts—derive also preunia y
benetit from its use. The public are connee’c:l wit,
and benefitted by them all. It is upon this very
prnciple that it inas been judicially determined bath
by the Court of Chancery and Supreme Court of this
State thul private property may be constitutionally
taken for a railroad us being a public wse.

Upon the whole I am unable to arrive at any other
conclusion than that first staled, viz : that the Com-
mon Council possess the power in question.  Wihether
they will exercise it or nol, is, of course, a question of
expediency.

Brooklyn, March 4th, 1841.

J. Gneexwoon.
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